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HORTON et al. v. WILLIAMS.
{Zupreme Court of Michigan, March 27, 1804.)
Musicipal CORPORATIONS — ALLEYS—VACATION—

Rigat oF ARUTTiZe OWXERE To COMPEXSATION
=MOTIVE POl VacaTING—LEGALITY.

1L How. Ann. St §§ 2622 2623, provide
that & city conncil may alter or vacite al-
I-E‘.[ whenever deemed necessary; amd if, 80
doing, it shall be necessary to take private
property, it may be takem in the manner pro-
vided for taking private property for public use.
Held, that the eouncil cannot vacate an alley
without first compensating abutting property
owners who are dama thereby,

2 The vacation of an alley by the council
in consideration of a division with the city of
the property after the ercetion of a buildi
thnﬁeon by the owner of the fee, is illegal I.Ilnﬁ
void,

Appeal from cirenit court, Ingham coun-
ty, in chancery; Hollin H. Person, Judge.

Action by James P. Horton and others
against Henry M. Willlams to enjoin the erec-
fion of a building on an alley in the city of
Mason. From a Judgment for defendant,
plalntifs appeal. Reversed.

Arthur D. Prosser, for appellants, Culill
& Ostrander, for appelles,

MeGRATH, C. J. Complainants, who are
owners of property abuiting upon an alley
in the city of Mason, file this bill to enjoin
defendant from erecting a building In one of
the maln cutlets of sald alley. Comploinants
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own lots Noa 1, 2, 3.4, 8 and 9. The alley
between A and B streets i3 33 feet wide,
The alley running from Ash to Maple streets
is 5 feet wide. The block was platted in
1838, by one Noble. Sines that time said
alley has been used as a way to and from
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B street.  The S-foot alley, beginning at the
alley in guestion, and running south to Ash
glreet, I8 a private alley, and s Impassable,
by reason of o platform and staleway at the
rear of the store cecupied by Howard & Son;
and the S-foot alley runniog from the alley
in question north to Maple street is a private
illey, and at times Impassable, by reason of
various artlicles placed therein for purposes
of convenfence by occupants of stores adjoin-
ing the same, If the east 60 feet of said al-
ley i oocopied with a bollding, as proposed
by defendant, all means of Ingress and egress
through that part of said alley to the main
husiness street of sald city, beretolore used
by complainanis, will be entirely cut off, nnd
complainants elalm that their sald property
will thereby be deprecinted o valuwe. In
1886, Noble conveyed to one Barnes certain
other blocks and lots in this same subdivi-
shon, The deed contalned o general elause
couveying all other lands In the subdivision
“not beretofore conveyed” by Noble, In
April, 1892, Jdefendant procired from Buarnes
a deed covering the lnnds In the alley. Do
fendant also obtnioed from the owper of the
lot adjoining the vacated strip on the south
a deed of all interest in the alley. In May,
1582, defendant made a proposition to the
common council of the olty of Mason that, if
sld councll would vacate the enst 08 feet of
eald alley, he would constroet a brick build-
Ing therein, and devote the use of the south
14 feet of the lower story and a part of the
upper story of sald bullding to the use of
sifd council by lease for 09 yvears, or to con-
vey to sald city suld portion of said bulld-
ing by quitelaim deed. Omn May 9, 1802, the
comnmon councll adopted the following resolu-
tion: “Resolved by the common council of
the eity of Mason, that it I8 advisable to va-
ciite, discontinue, and abolish the east gixty-
#ix feet of the alley Tanning hetween lots five
(3) and ten (109, block thirteen, In the city of
Mason, according to the oviginnd recorded
plat thereof, and that said common council
will meet on Monday eveoing, June iSth, at
the councll reom, to hear all objections that
iy be urged agninst sald vacating, discon-
tinning, and abolishing sald sixtysix feet of
sald alley, All objectiona to Ik in wriling,
and filed with the city clerk.,”™ A meeling
to consider any objections that should be
e was beld, and at such meeling 8 of the
{owners and 23 others appearad, and filed a
written protest against such wvaeation. On
June 13, 1802, defendant entersd into an
agreement with the oity, which recltes that,
in consideration of the vacation of the east
# feet of the alley, Willilams agrees that he
will earry out the proposition made by him
ag aforesaid. Afterwards, on Jupe D0, 15060,
the councl adopted the following resolution:
“Be It resolved by the common eouncil of
the city of Mason, that the east sixty-six fect
of the alley runping between lots 5 and 10,
of block 13, of the clty of Mazon, be, and
the same Is hereby, vacated, discontlnued,
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and abolished, and that said vaeating, dlscon-
tinuing, and abolishing of said enst 68 feer
of said alley is a4 public improvement.” It is
admitted that the cast 66 feet of said alley i
waorth, for business purposes, at lenat $2,500.
The sections of the statute * under which the
conncil ig snpposed to have acted are as fol-
lows: “See, 2622 The council shafl have au-
thorlty to Iny out, open, widen, extend,
stralghten, alter, close, vaeate or abolish Aany
hizhway, street or nlley In the city, when-
ever they shall deem the same a public jm-
provement, and i in g0 dolog, it shall be nec
casary to tnke or nse private property, the
game may be taken In the manner in this
fet provided for taking private property for
puablic wse. See. 2623 When the couneil
ghall decm it mdvisable to vacate, discontinue
or ahollsh any street, alley or public ground,
or any part thereof, they shall by resolution
so declnre, and in the same resclution shall
nppoint 2 time not less than four weeks there
after when they will meet and hear ohjec-
tlons thereto,"

An alley is not meant primarily as a sub-
stitute for a street, but ooly ne a local accom-
milatlon to a Hmited nelghborhood, and the
public has no general right of way through it
Faul v. Detroit, 32 Mich, 108; Beecher v,
People, 38 Mich, 288; Bagley v. PPeople, 43
Mich, 835, 5 N. W, 415. Hence a clalm mnde
by & member of that Wmited neighborhood i=
not open to the objection that his injury Is of
a ke character fo that which any member
of the community I8 subjected, differing only
in degree. The cases of Phillips v. Commis-
gloners, 33 Mich, 15; Goss v, Commissioners,
3 Mich, 008, 30 N, W. 187; and Klmball .
Homan, T4 Mich, 700, 42 N, W. 167, recog-
nlze the rights of persons the aceess to whose
property may be disturbed by vacatlon pro-
cecdlnga, In the last ecase elted it i3 mald:
“We have alwayvs regarded a person as hav-
ing property adjolning a discontinued way
when, although the body of hiz land does not
tonmeh It, there 8 no way of aceess reasonably
apen to him except by sone passage opening
inte it, when the intermedinte pagsage may
be properly regarded as o confiouation of
his possesslon.™ It 18 well settled that when
the owner of a pareel of Innd plais the same
into lots, laying out strects and slleys thores
on, dedicating the same to public use, amb
recording sald plat, then conveys by refer-
onee to sald plat, the grantee aequires by
such convevanee not only the title to the lot
conveyed, bt the right to the use of fhe
waye dodleated for the purposes of ingress
and egress, and the beneficial use and enjoy-
went of the lot conveyed. Inm re Lewis St
2 Wend, 472; Livingston v, Mayor, epe, =

Wend. 85; Haynes v. Thomas, 7 Ind. 35
Rhen v. Forsyth, 37 Pa. St 603; Clemants
v. Village of West Troy, 18 DBarb., 251

Property docs not consist mercly Im the
right to the soil, but in the right, ns well,
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fo lta bewcflelnl use and eojoyment, oom-
ing Ca, v. Jorvls, 30 Mich 520, In Kim-
il v, Homan, sapra. Mr. Justice Cnmp-
bell mays: “Fuoch plat stands by itsclf, and
in vamting any portion of it the persooss com
cerned are alwave regarded as those owning
property in the plat itself.™ It can handly e
snbl that the easement acgoired by sueh a
conrerano: I8 o mere right of way In (the
sireel frontage only. What B acgaired |8 a
clght of Ingress and egress, and sweh access
ma tha plat and dedication provides a right of
wiy la the sirect opon which the lob abmts,
It Is pot & Meense merely, bul an ensensent
appurtenant te and mnoing with the land,
it dises mot prise plone from the pecessliles
~of the grantes, and He by implisaton, bt
redls in express graot, evidenssd by the con-
vevance referriog to the plat. When a righe
aof way has become appurtenant to a doml-
nant estate, n eonveyanes of that esinte car-
ries with i fhe sssements Delonging fo I
whether menfionesd in the desd or not, ok
though ot pecessary to the epjoyment of
the estate by the gramtee. 2 Washb, Heal
FProp. § 28; Kent v. Walte, 10 Piek. 1038;
Webster v. Btevens, § Duer, 555 In Haymes
w. Thoemas, sapra, the bailding had besn
wrocted B fect from the plaintiis lot, under
a vneatlon by net of the kegisiniure, but
wins held that the fght to wse the sirect was
as much peoperty as the lob fedf, amd the
leglslature had as littde power to take away
the one a8 the other. In He Lewis 5, supea,
the court say & coveonnt may well be implied
that the purchaser sholl have no enscnpent
wr right of way In the street to the full
extont of {2 dimensions, Complsinants have
an ioterest In the Innd embirnesd In this nlley,
mod the taking thereof con only be efected
By i proper regard for the constitutionnl pro-
w|slon respecting the tanking of private prop-
wriy,

There ia another nod fatal obfectlon to the
procedsdings tnken by the common coaned,
It shows upon It8 face that the IBducement
for the eouncil’s action was the division of
the property attempted fo be acquired by the
waoiation between the defendant and the elty,
Thi: counedl was sel In motion by the defend-
ant, whose apparent motive was 0 procure
a valuable frontago for his own uee, and in
aorder to secare |E he proposed to the copnell
o divide the lmd pequired. It was held 1o
Hhue v, Commissioners, 41 Mich, &5, 2 N
W. 808, that every road must be opened or
wlomsd vpon s own merids, “It s pasy to
e, saya the eourt, “how greal mischict
niid wropg might be done by uniling scveral
differrnt schemes, Combnations of separmie
Interests are oot allowed,” The nffidavits or
thie Ave aldermen who voled for the resale-
tion of vacation appear Im this record, amd,
while they depose that the nlley was unsight-
Iy, they also say that the ety would thereby
megulre & valoable property Interest o the
wny of a ety hall and engline house, wiih-
oul expense fo the city. The mme motive

ITROY WOOD WATERWORES OO, & THERILCOCK. I |

might snggest the vacatlon of any stFeel
The adrvantage which the public d-elves from
the discontinnance of 4 way must arkse from
the vacotlon ltself, rather than from the s
to which the property s pot, or feoan 1the
fact that the clty, throogh a deal with the
Individunl spovially imtepcsted, I8 to have an
Intérext In the peoperty acqilred by =uch
vacotbon. A cliy cannot barter away sirecls
and mileys, nor cap it do lwdirectly, by o
woking Ita power of vacnfing waye, whnt it
cantot do directly. Streets and alleys ore
0ot b b vaealed at the ingtanes of Inadivido
als Intercsted only In the acquistthon «f 1he
vacated property, and the exercise of log1s

| lntive discretion in such matters must, at loas

ity the Fface of the record, be free from
amrmative evideses that sach diserethon wos
invoked for individual gain, and t8 exerciae
influcnced by no offer to divkde the proporty
pequired. The decrer below 18 therefore e
veraed, and a decres eplered bere for oo
plainants, with costs of both couris.

LONG, MONTGOMERY, apd HOOKELR,
JI.. coocarred with  MeGRATH, . J,
GEANT, J., concurred In the result
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There is another and fatal objection to the
proceedings taken by the common council. It
shows upon its face that the inducement for the
council's action was the division of the property
attempted to be acquired by the vacation between
the defendant and the city. The council was set in
motion by the defendant whose apparent motive
was to procure valuable frontage for his own use
and in order to secure it he proposed to the
council to divide the land acquired. It was held in
Shue v. Commissioners, 41 Mich. G38, 2 N.W.
808, that every road must be opened or closed
upon its own merits. "It is easy to see,” says the
court, "how great mischief and wrong might be
done Dby uniting several different schemes.
Combinations of separate interests are not
allowed.” The affidavits of the five aldermen
who voted for the resolution of vacation appear
in this record, and, while they depose that the
alley was unsightly, they also say that the city
would thereby acquire a valuable property
interest in the way of a city hall and engine
house, without expense to the city. The same
motive

might suggest the vacation of any street. The
advantage which the public derives from the
discontinuance of a way must arise from the
vacation itself rather than from the use to which
the property is put, or from the fact that the city
through a deal with the individual specially
interested is to have an interest in the property
acquired by such vacation. A city cannot barter
away streets and alleys nor can it do indirectly by
invoking its power of vacating ways what it
cannot do directly. Streets and alleys are not to
be vacated at the instance of individuals
interested only in the acquisition of the vacated
property, and the exercise of legislative
discretion in such matters must at least upon the
face of the record be free from affirmative
evidence that such discretion was invoked for
individual gain and its exercise influenced by an
offer to divide the property acquired. The decree
below is therefore reversed and a decree entered
here for complainants with costs of both courts.
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